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IN THE UNITED STATES DISTRICT COURT

FOR THE M]DDLE D ISTRICT OF TENNESSEE
NASHVILLE D IV IS ION

TRISHA L.  MUNDY

r - I  I T V  r \ I '  T I < N ] A V \ I T T  1  t r  T F N I I \ I F q q F F

N o .  3 : 0 4 - 0 6 0 9
Judge Trauger, /Brown

RHONDA

C I T Y  O E
e t  a f  .

MUS I  CE

N o . 3 : 0 4 - 0 6 1 0
r , , ^  d o  r r r ' , d 6 r  /  R  r n w n

v  s v Y !  f ! s e Y

K N O X V I L L E ,  T E N N E S S E E ,

To :  The  Honorab le  A l -e ta  A .  T rauger ,  D i sL r i c t  Judge

REPORT AND RECOMMENDAT TON

These  two  cases  have  been  re fe r red  to  the  unders igned

f o r  c a s e  m a n a g e m e n t  ( D o c k e t  E n t r y  N o s .  3 6  ( 3 : 0 4 - 0 6 0 9 )  a n d  4 2

l 3 : 0 4 - 0 6 1 0 )  )  -  a n d  s n e . - i  f  i r - , a l ' v  r o r  r e n n r t  a n d  r e c o m m e n d a t i o n  o n

t h e  f o l l o w i n g  m o t i o n s  f i f e d  i n  b o t h  c a s e s :

.  Mo t ion  to  D ism iss  f i l ed  bv  de fendan t  B lake  Barham

( D o c k e t  E n t r y  N o .  9 ) ;

M o t i o n  t o  D i s m i s s  I j l e d  b y  d e f e n d a n t s  C i t y  o f

a n d  P h i l  E .  K e j - t h  ( D o c k e t  E n t r y  N o .  1 l ) ;  a n d

Mot ion  to  D ism iss  f l l ed  by  de fendan t  Woodrow

( D o c k e t  E n t r y  N o .  1 8 ) .  ( D o c k e t  E n t r y  N o s .  3 5

0 6 0 9 )  a n d  3 3  ( 3 : 0 4 - 0 6 1 0 )  )  .

K n o x v i L l e

Gwinn

( 3 : 0 4 -

Fo r  the  reasons  s ta ted  be low .  the  Mag is t ra te  Judge  recommends
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t ha t  a l - l -  mo t ions  to  d i sm iss  by  gove rnmen ta .L  de fendan ts  (Docke t

E n t r y  N o s .  9 ,  1 1 " ,  5 1  ( 3 : 0 4 - 0 6 0 9 )  a n d  9 /  1 1 ,  5 4  ( 3 : 0 4 - 0 6 1 0 ) )  b e

G R A N T E D ;  t h a t  a l l  o t h e r  p e n d i n g  m o t i o n s  ( D o c k e t  E n t r y  N o s -  I B ,  4 2

( 3 : 0 4 - 0 6 0 9 )  a n d  4 3 ,  4 1  ,  5 6  ( 3 : 0 4 - 0 6 1 0 ) )  b e  t e r m i n a t e d  a s  M O O T ,

tha t  t he  fede ra .L  c la i -ms  asse r ted  i n  t hese  cases  be  DTSMISSED w i th

n r a i r r r l i  n a  r n ^  i - h r t -  i _ h e  S t a t e  l a w  C l a i m s  a S s e r t e d  i n  L h e S e  C a S e S

be  D ISMISSED wr thou t  p re jud i ce  to  be ing  re - f i f ed  i n  s t -a te  cou r t .

I. INTRODUCTION

For  pu rposes  o f  t he  pend ing  mo t ions  to  d i sm iss ,  t he

f a c t s  g i v i n g  r i s e  t o  t h e s e  l a w s u i t s  a r e  c o n t a i n e d  i n  t h e  f a c c u a l

a l l e g a t i o n s  o f  t h e  a m e n d e d  c o m p l a i n t  ( D o c k e t  E n t r y  N o s .  3 9  ( 3 : 0 4 -

0 6 0 9 )  a n d  3 6  ( 3 : 0 4 - 0 6 1 0 ) ) ,  w h i c h  a r e  t a k e n  a s  t r u e . r  T h e

f o l l o w i n g  i s  a  s u m m a r y  o f  L h o s e  a l l e g a l i o n s .

On  Ju l y  8 ,  2003 ,  de fendan t  Woodrow Gwinn  a l f owed  h i s

s o n ,  B a r r y  G w i n n ,  w h o  h e  k n e w  L o  h a v e  a n  e x t e n s i v e  d r u g  p r o b l e m ,

to  use  h i s  Mercedes  Benz  au tomob i l e .  Subsequen t l y ,  de fendan t

Fa f l on  L .  Ta l l en t  ren ted  th j - s  au tomob i l e  f rom Ba . r r y  Gw inn  fon

f i f t y  do l l a rs  wor th  o f  coca ine .  Docke t  En t r y  No .  L ,  g { t  12 -L4 .

' I n  ana lyz ing  a  mot . ion  to  d is rn iss  fo r  fa i lu re  to  s ta te  a  c la im upon
w h i c h  r e l l e f  c a n  b e  g r a n t e d  u n d e r  F e d . R . C i v . p .  1 2 ( b )  ( 6 ) ,  " t t l h e  c o u r t  m u s t
c o n s l r u e  t h e  c o m p . l a i n t  i n  a  . l i q h t  m o s L  f a v o r a b l e  t o  t h e  p l a j n l i f f ,  a n d  a c c e p L
a l f  o f  her  fac tua l  aL legat ions  as  t rue .  When an a l legat ion  is  capab. Ie  o f  more
f t , r n  o n o  i r f - r a n c o  i t . . r s r  h a  . ^ . < f - r a . t  i n  r l - a  D l a i n t i f f ' s  l a v o r .  D i s n i s s a t

+ -  r  D , t r ^  1 r l r - \  1 6 )  m ^ r i n .  :  r ^ n t v  i .  i .  j <  . t a a r  r ! . : -  r u
- 6 r i a f  ^ ^ . ! r n  h 6  d r r ^ .  - ,  , r . l . l c r  a n w  s c ,  ^ f  f > . t s  i h , : r  r - n . r t d  h o  n r . v o d  c ^ n . i S ! e n tv s  P r v v s v  v v ' r r '

w i r h  t h e  a l l e g a t i o n s . ' "  B l o c h  v .  R i b a r ,  1 5 6  F . 3 d  6 ' 7 3 ,  6 1 ' l  ( 6 "  C i r .
1  a Q R  \  I a r r n t  i  n d  H i  a h ^ n  r '  t< i n q  &  S p a l d i n q ,  4 6 ' 1  U . S .  6 9 ,  1 3  \ 1 9 8 4 ) 1 .



Defendan t  Ta I l en t  has  an  es tab l i shed  reco rd  o f  c r im ina l

o f fenses ,  and  was  under  the  i n f l - uence  o f  i l l ega l  na rco t j - cs  a t  t l he

t ime  she  d rove  away  i n  the  au tomob i fe .  She  subsequen t l y  d rove

the  veh ic fe  i n  Knoxv i ] ] e ,  Tennessee /  p i ck ing  up  Doro thy  Cash  as  a

p a s s e n g e r  a l o n g  t h e  w a y .  O n  t h e  m o r n i n g  o f  J u l y  9 ,  2 0 0 3 ,

de fendan t  Ta l .Len t  d rove  the  veh ic fe  i n to  the  Waf te r  P .  Tay Io r

Hnmoq  hn r rq i  n r :  n rn ia r ; l  i n  Knoxv i f l e ,  De fendan t  B lake  Barham,  a

Knoxv i l l e  Po l i ce  O f f i ce r ,  pu l fed  h i s  po l i ce  c ru i se r  beh ind  the

v e h i c f e  d r i v e n  b y  d e f e n d a n t  T a l l e n L  a n d  r e c o g n i z e d  i t  a s  a  s c o l e n

v e h i c l e .  I d .  a t  9 1 9 1  1 5 - 1 8 .

De fendan t  Ba rham began  to  ex i t  h i s  c ru i se r  t o

i n v e s t i g a t e  w h e n  d e f e n d a n t  T a I - I e n L  r a m m e d  t h e  p o . I i c e  c r u i s e r  w i L n

c h e  v e h i c l e  s h e  w a s  d r i v i n g ,  a n d  s p e d  a w a y .  D e f e n d a n L  B a r h a m

n r r r s r r e r i  . l e f  c n . l ^ n f  T : l  I  e n f  a f  h i  o h  r a f  r s  o f  s n e e d  i  n  f  h e  c i  f  v  o f

Knoxv i f l e .  De fendan t  Ba rham and  the  Knoxv i . I . I e  Po l i ce  Depar tmen t

' L  ^  d r i  r r p r  . l t  r - h o  r a n n r r e d  I  r r  e f  n l  F n  M a r r - F a l F ' q  B e n Z!  s t / u !  u L u t l ,

au tomob i fe  was  de fendan t  Ta I l en t ,  whose  pe rsona l  and  c r im ina l

h i s to ry  was  we l - l  known  to  de fendan t  Ba rham and  o the r  members  o f

t  h a  n . \ l  i . - a  r l a n ^ r f  m a n r  T r : i  n i  n n  v i  r l o n c  n n m m n n l  r r  r r c o r l  h r r  i h o

K n o x v '  '  I  c  P o l  i  1 - a  f ) e n r r t  h 6 h f  1 1 6 ^ i  n i a . l  n r a \ / i  o r r s  n o l  i . a  o n - o l n f e f S

w i t h  d e f e n d a n c  T a f l e n t ,  i n c l u d i n g  f o o t a g e  i n  o n e  p a r t i c u l a r

t r a i n i n g  v i d e o  o f  d e f e n d a n L  T a l f e n t  c h r e a c e n i n g  L h e  f r v e s  o f

o f f i ce rs  and  c r t i zens  w i th  a  f i r ea rm in  an  e f fo r t  t o  e lude  the

n n l  i  / - o  l . l  i l -  q l q l  I  O - ? ?



Defendan t  Ba rham,  pu rsuan t  t o  Knoxv i f l e  Po f i ce

n ^ ^ - r f r ^ ^ f  n n r  i a '  r o r m i  n : t o c i  r h o  n r r r s r | i  t  o f  d e f e n d a n t  T a l l e n l  a t
r J e P o r  L r L ' s r r L  y v r t v y  u  ! r r v  y e ! v v ! \

t he  i n te rsec t i on  o f  Mar t i n  Lu the r  K ing  Bou leva rd  and  Cas t Ie

S t ree t  i n  Knoxv i f  l - e ,  wh ich  i s  a t  o r  nea r  an  en t rance  ramp to

In te rs ta te  40 .  De fendan t  Ba rham knew o r  shou l -d  have  known  tha t

de fendan t  Ta l fen t  en te red  the  In te rs ta te ,  bu t  d id  no t  pu rsue  he r

f . , - r  h a r  T . l  a r  q l  ? ?  n a q n i  f  a  L n n r . r i  n . r  t h a L  d e f e n d a n t  T a l l e n t

L - , r  ^  r ^ r  ̂ ! ^ - , ,  ^ €  + L , a a i . a n i n . r  f h a  l i v o s  n f  l a w  e n f O l . c e m e n t1 r o . L . r  o  r r r J L v ! y  v !  L r J r s q L c r r f r r v

o f f i ce rs  i n  o rde r  t o  avo id  cap tu re ,  ne i the r  de fendan t  Ba rham no r

t h e  K n o x v i I I e  P o I i c e  D e p a r t m e n L  n o c i f i e d  b y  a n y  m e a n s  o f

commun ica t i on  the  Tennessee  H ighway  Pa t ro l  o r  any  o lhe r  l aw

cn fc l r . emcn i  e . ren .v  o f  de fendan t  Ta l l en t ' s  ac t i ons  o r  whereabou ts .

I d .  a t  J l  2 4 .  T h i s  f a i l u r e  t o  a p p r i s e  o L h e r  a g e n c i e s  o f  t h e

- * - - ^ - ^ r '  ^ - r  ' { - - ^ ^ - ^us  tendenc ies  o f  de fendan t  Ta l l en t  waso P P !  w d u r r  a r ' \ r  u o r r Y e ! u

c n r s i  e f o n t  w i  t h  f  l ^ a  n n l  i  n r r  ^ f  t  h a  K n ^ v \ / i  I  I e  P o l  i  c e  D e D a r f n e n t .

Defendant Barham and the Knoxvi f fe Pol-1ce Department

knew o r  shou ld  have  known  tha t  any  o the r  po l i ce  o f f i ce r  was  j n

n F r f  i . r 1 a r  r i e n r r e r  i  f  i h - . '  i f  i a m n r - 6 . l  t a  . l o g 3 i n  d e f e n d a n t  T a I l - e n t .e r r ! i  q  e  e e r t i r

None the less ,  no  repo r t  o f  de fendan t  Ta l l en t ' s  reck less  d r i v i ng

^ - L ^ r ' l  : r r  a n f a r a a m 6 n l -  . d a h ^ r '  r r n r -  i l  M r  . - T a r r vL U  d l r y  o Y c r r u y  .  u e r  ! J

Cate r ,  a  t ruck  d r i ve r  t rave f i ng  v ' i  es t  on  In te rs ta te  40  i n

a , r m h a r l  r n z l  . n r r n l - r r  r r 6 h . 6 c c a a  n r ' l  I o r l  Q ' 1  1  r - n  r a n . \ r F  :  c i l r r a r

M e r c e d e s  B e n z  t r a v e l i n g  w e s t b o u n d  a t  o v e r  1 0 0  m i l e s  p e r  h o u r -



I d .  a t  91  2? .  Law en fo rcemen t  pe rsonne l  i n  Pu tnam Coun ty  and

Smi th  Coun ty ,  Tennessee  d id  no t  rece i ve  th i s  i n fo rma t ion  i n  t ime

to  l oca te  de fendan t  Ta l - I en t ,  bu t  t he  Mercedes  Benz  was  spo t ted  by

Depu ty  Buh fe r  o f  t he  Wi l - son  Coun ty  Sher i f f ' s  Depar tmen t ,  and

p u r s u i t  w a s  i n i t i a t e d  t h e r e a t t e r  b y  W i - L s o n  C o u n t y  S h e r i f f ' s

Denr l f i es  anc i  T ,ebanon  Po f i ce  O f f i ce rs .  These  o f f i ce rs  were  ab le

to  ma in ta in  pu rsu i t  o f  de fendan t  Ta l l , en t  i n  W i f son  Coun ty ,

Tennessee .  None  o f  t he  pu rsu ing  o f f i ce rs  knew tha t  t he  d r . i ve r  o f

t h e  v e h i c l e  h a d  L h e  p r o p e n s i c y  i o r  v i o f e n c e  L o w a r d  p o l i c e

o f  f  . i c e r s  .  I d .  a t  S l t l  2 8 - 3 1 .

O n  J u I y  9 ,  2 0 0 3  a L  9 . 3 2  a . m . ,  M t .  J u l - i e t  P o l i c e

D i  s n a r r - h e r  , T e n n i  f e r  H a n c - I e n  r e c e i v e d  a  c a l l  f r o m  L e b a n o n  P o f i c e ,

p a s s i n g  o n  i n t o r m a c i o n  f r o m  L h e  T e n n e s s e e  H i g h w a y  P a t r o l  c h a l  a

S f  o l e n  o r a v  M e r r - : e d e S  , , - ^  F - - . . -  I  . i  - -  - F  h i  o h  q n e e c l  w F s t  h o u n a l  o n
Y r u l  , r u ! e e v  u ! a v c f  f r r Y  a L  r r r Y r r  . I J s e u  w E J L v

I n L e r s L a t e  4 0 .  W i f s o n  C o u n L y  a u t h o r i t i e s  h a d  c o n f i r m e d  t h r o u g h  a

"be  on  the  l ookou t "  repo r t ,  common ly  known  as  a  *BOLO" /  t ha t  t he

veh ic le  was  s to len .  However ,  t he  BOLO d id  no t  i nc lude  the

in fo rma t . i on  tha t  t he  d r i - ve r  had  assau . I t ed  a  Knoxv i l l e  Po f i ce

O f f i c e r  w i L h  t h e  a u l o m o b i l e .  D j s p a L c h e r  H a m b l e n  p r o v i d e d  t h e

i n f o r m a t i o n  s h e  p o s s e s s e d  t o  M r .  J u l i e t  P o ] i c e  S e r g e a n t  J e r r y

M r r n r l r r  : 1 -  q .  ? 2  a  m  : n r i  q A ' . 1 F a n i  M , r n r l r r  a d y  j s e d  t h a t  h e  w o u f  d

u t i l i z e  r h e  F e d e r a l  S i g n a I  C o r p o r a t i o n  S p i k e  S t r i p ,  a l s o  k n o w n  a s

i h 6  s e + - i  h ^ ^ r /  i h  l - h e  l a n e s  o f  I n t e r s t a t e  4 0  t o  d i s a b f e  t h e

v e h i c l e  d r i v e n  b y  d e f e n d a n t  T a I l e n t .  M t .  J u l i e t  P o l i c e  D e p u L y



John  Mus ice  was  d i spa tched  to  ass i s t  Se rgean t  Mundy .

3 2 - 3 6 .

r d .  a t  t t  t t

n a n ' t , '  R r r h l e r  c o n L i n u e d  t o  f o I l o w  d e l e n d a n t  T a l l e n L ,

who  was  w i th in  h i s  v iew  as  she  app roached  the  Mt .  Ju l - i e t  ex i t  o f

I n te rs ta te  40 ,  where  p l -a in t i f f s  Mus ice  and  Mundy  were  i n  wa i t  o f

d e f e n d a n t  T a l l e n t .  P l a j n t i f f  M u n d y  d e p l o y e d  L h e  S t i n g e r  a s

r J e f  e n d a n t  T ^ l l e n l  ; p n r n : c h a r l  r . r h i  I o  n l : i n t i f f  M u S i C e  u S e d  h i Su y t / r v e L r r e v t

v e h i c l e  t o  p r e v e n t  j n n o c e n t  c i t i z e n s  f r o m  e n L e r i n g  t h e  I n t e r s t a t e

in  the  d i rec t i on  de fendan t  Ta l fen t  was  t rave . l i ng .  I d .  a t  9 l9 l  37 -

3 8 .

De fendan t  Ta I . I enL  saw Lhe  dep loyed  S r inge r  and

i n i 6 n r - i ^ h . t  t r ,  , - l r a r r a  i n i ^  t - h o  l - r n r . l i  o <  n f  n r - i - r i € F ^  M . , ^ ^ ,  1 n / ]
I  u r v v s  v !  I J t c r r r r L - L r  r r  l . i u r r \ - r y  a r r u

Mus ice .  She  cou fd  have  swerved  away  f rom the  o f f i ce rs  and  the

p a L r o l  c a r  i n  a n  e f f o r t  t o  a v o i d  t h e  S t i n g e r ,  b u c  i n s t e a d  l o o k e d

: f  h a r  r r a q c a . . r a r  f t n - ^ r u  - ^ - r  ^ -  r  r  " ' , l a t c h  t h i s "  a S  S h e  d r o v ey q J  J L .  ' Y  r  !  u v -  v  u r r y

over  the  o f f i ce rs  w i thou t  eve r  h i t t i ng  he r  b rakes ,  P la in t i f f s

M u n d y  a n d  M u s i c e  w e r e  k i l f e d  u p o n  i m p a c c .  l d .  a t  9 l 9 l  3 9 - 4 1 .

T I ^ ^ n  l -  h 6 a a  a r ^ r - t r - '  r ' l ^ ^ - f  i ^ h -  - - i  ^  ' ' - ' , - ^ t  + ^  , 4 tJ p v r r  L r r ! J g  I c r u L u d - L  d t r E 9 d . L - L ( J r r r ,  d t r \ , r  P u r J u

U . S . C .  S S  1 9 8 3  a n d  1 9 8 8 ,  p l a i n t i f f s  m a k e  c l " a i m s  f o r  m o n e t a r y

. J A r ' r . r a q  r r n r l o r  j -  h e  F n r r r f  h  F  i  € i h  , n . l  F . r r r I .  L e e n t h  A m e n d m e n t s  t o  t h er  v u !  u r . t

U , S .  C o n s t i t u t i o n ,  t h e  T e n n e s s e e  G o v e r n m e n t . a f  T o r t  L j a b i l i L y  A c r ,

Tenn .  Code  Ann .  S  29 -20 - I0 I  e t  ses . ,  and  under  the  com.non  and

' r  - , , ^  ^ a  r  r -  -  ^ r  ^ - ^  -  t  - ^  f ^ r  , . , r a n a # , , 1  n a : t hJ L c r L u L U r y  L r r c  s L c r L E  L r r  r s r l r r c r r c  w r r g ! u r

h r e a n h  o F  d r r r i e s -  n r r l - r a o c n r r q  n o r d r . r . '  -  i n t e n t i o n a l  i n f l i c t i o n  o f



o
emot iona l  d i s t ress ,  neg l j - gen t  i n f f i c t i on  o f  emot iona l  d i s t ress '

a n d  r a n  l  i  . r a r  i  a n i - r ] ] s t m e n t .

I I .  DISCUSSION

A.  Federa f  Cons t i t u t i ona l  C fa ims

Defendan ts  B fake  Barham,  Ph i l  E .  Ke i th ,  and  Chr i s

B a l d w i n  ( . i n  a  m o t i o n  r e c e n t l y  f i l e d  ( D o c k e t r  E n t r y  N o s .  5 1  ( 3 : 0 4 -

0 6 0 9 )  a n d  5 4  ( 3 : 0 4 - 0 6 f 0 ) ) )  m o v e  f o r  d i s m l s s a f  o f  t h e  f e d e r a f

c l a i m s  a g a i n s L  t h e m  i n  t h e i r  i n d i v i d u a f  c a p a c i t i e s  o n  t h e  b a s i s

^ f  . r r r :  I  i  f  i  a d  i m m r r n i  t '- *  - . . - . . - - - - - v .

Q u a f i f j e d  i m m u n i t y  i s  a  p u r e l y  I e g a l  i s s u e  L h a t  m u s t  b e

d e c i d e d  a L  t h e  e a r l i e s t  p o s s i b l e  s t a g e  o f  t h e  p r o c e e d i n g s  '

S a u c i e r  v .  K a t z ,  5 3 3  U . S -  I 9 4 ,  2 0 0 - 0 1  ( 2 0 0 1 ) Under  th i  s

A ^ ^ F r i  n a  r \  f a l  n r r a r n m a h f  ^ f f i  n i :  l  c  n a r f n r m i n n  d i  q . r a f i . n , a r \ /

f u n c t i o n s  g e n e r a J J y  a r e  s h i e l d e d  f r o m  l j a b i l i t y  f o r  c i v i l  d a m a g e s

inso fa r  as  the i r  conduc t  does  no t  v io la te  c lea r l y  es tab l i shed

s l  ^ i ] ] f . - ) r \ /  o r  a o n S t i t . . . r ^ - ^ 1  - i ^ r - + ^  ^ + , , ^ i a h  F  r e  s { - ) n a h l e  n e * S O nJ L q L u L v l l  I - � Y I T L T  q v r r  y L ! .

w o u l d  h a v e  k n o w n . "  H a r l o w  v .  L i t z q e r a l d ,  4 5 1  U . S .  8 0 0 ,  8 1 8

( 1 9 8 2 ) .  " l t  i s  n o L  n e c e s s a r y  t h a L  t h e  v e r y  a c L i o n  h a v e  b e e n

prev ious l y  he fd  un l -aw fu f  bu t ,  g i ven  the  p reex i s t i ng  l -aw ,  t he

un ]awfu lness  o f  t he  conduc t  mus t  have  been  apparen t .  "  Ba r ton  v .

N o r r o d ,  1 0 6  F . 3 d  1 2 8 9 ,  1 2 9 3  ( 6  n  C i r .  1 9 9 ' 7 ) ,  c e r L .  d e n i e d ,  5 2 2

U . S .  9 3 4  ( 1 9 9 1 \ ;  s e e r  e . 9 . ,  M a I I e y  v .  B r i g g s ,  4 1 5  U . S .  3 3 5 ,  3 4 1

/ ' l  Q Q A \  l n r r r l  i  f  i a d  i m m r r n i + r r  r . l r ^ l - a r - + e  \ \ : l  l  h r r t  f  h a  n l : i n l r r



i ncompe ten t  o r  t hose  who  know ing l y  v io la i -e  the  l aw" ) '

The threshold inquiry in determining whether a

n l : i n f i f f ' s  a l l e o a t i o n s  a r e  s u f f i c i e n t  t o  d e f e a t  a  d e f e n d a n t ' s

n n r i a n  h : q a d  r n n n  o r r a l  i f i e d  i m m t t n i t v  i s  w h e t h e r  t h e  " p l a i n L i f f
l q r r v  q F v r '

h a s  a s s e r t e d  a  v i o f a t i o n  o f  a  c o n s t i t u t i o n a l  r i g h t  a t  a l I . "

S i e q e r t  v .  G i l f e v ,  5 0 0  U . 5 . 2 2 6 , 2 3 2  ( I 9 9 L \ ;  s e e  a l s o  W i l l i a m s  v '

M e h r a ,  1 8 6  F . 3 d  6 8 5 ,  6 9 1  ( 6 t h  c i r .  1 9 9 9 ) .  r n  o t h e r  w o r d s ,

" I t ] a k e n  i n  t h e  l i g h L  m o s t  f a v o r a b f e  L o  t h e  p a r L y  a s s e r L i n g  L h e

i  n i r r  r . ,  r l n  l - h a  f ^ . 1  q  a  1  l  c , ^ r o d  s h o w  f h e  o f f i c e r ' S  c o n d u c t  v i o l a t e d'  s !  r u  q ! + e Y v

a  c o n s t i t u t i o n a l  r i g h t ? "  S a u c i e r ,  5 3 3  U . S .  a t  2 0 1 .  I f  t h a t

ques t i on  i s  answered  i n  the  a f f i rma t i ve ,  t hen  the  Cour t  mus t

d e t e r m i n e  w h e t h e r  t h e  r i g h t  w a s  c l e a r l y  e s t a b l i s h e d .  I d .  I f

t h a L  q u e s t i o n  j s  a n s w e r e d  i n  L h e  n e g a t i v e .  q u a l  i f i e d  i m m u n i L y

: f  f  : . h a q  : n . ]  r - n n . n m i  j -  : n t l  \ / -  i h e  i n i r r r e c l  n a - f v  f a | l s  i o  s l a f e  ar L u ' r r ! l

c l - a i m  u n d e r  4 2  U . S . C .  S  1 9 8 3 .  A i r T r a n s '  r n c .  v .  M e a d ,  3 8 9  F . 3 d

5 9 4 ,  5 9 8 ,  5 0 0  ( 6 t h  C i r .  2 0 0 4 )  .

He re ,  t he  unde . r s igned  mus t  conc lude  tha t  t he

^ r ^ i - . i € . - ,  - - ^ - n - - r  n n m n l : . i  n f  r r n . j a r  4 )  I 1  c :  C  S  1 9 8 ?  s i m o l v  r - - -
I J I a I - I I L l  I  t S  d l l l e l l ( l e { }  - - . . . r r - - . .  . ! '  r  r / w J  J r t  ' y r ;  u u c J

no t  a .L lege  a  v io la t i on  o f  a  cons t i t u t i ona .L  r i gh t .  Desp i te

r i o f  a n d a n f  s '  ^ r . r r m a n f  o n  t l ^ i s  n o i n f  a n r l  t h e i r  a S s e r t i o n  L h a t  i t  i s

n l e i n f  i  f f s ,  f r r r r r i o n  f  . \  r \ r ^ \ ' a  t h a  r r i . \ ' l  , a f  i . \ n  O f  a  C O n S L i t U t i O n a l! v  l , r v w !

- i r r h f  -  n l a i n ' i f  f  M r r n r l v  f a i  l e r - l  T - .  e v o r  a . i d r e s s  r h e  i s s u e  i n  h e r

r e s p o n s e s  t o  t h e  m o t i o n s  t o  d i s m i s s  ( D o c k e u  E n t r y  N o s .  2 4  a n d  2 6

( 3 : 0 4 - 0 6 0 9 ) ) ,  b u t  s o l - e . I y  a r g u e d  t h e  v i a b i l i t y  o f  h e r  s t a t e  I a w



o
q ' r - , , ^  i -  - - h 6 : r a  f  h . a f  n l e i n j - i f f  M r r n r ] r r  h a e  e f f e r : f i v e l vq - t d , I l l l s .  L l l u 5 ,  J - L  d P P L U ! J  u r r u L  u r u  r r u r r u l  r l q e

conceded  he r  f ede ra f  c la ims .  P la in t i f f  Mus ice  d id  respond  to  the

- , . - r i r ] ^ {  i 6 - , , h i r , ,  a r r - r r r m o n f  n n j -  l r v  r - l a r i  t r r i n . ' r  i h e  r - o n s r i t l r f  i O n a l
9 u d - L - L r - L c L , t  - L l | u " u  I L y  a ! y u r ' r s  L r  r r u L  ! J  s t q ! t ! J

r r i n l : t  i n n  r r n n n  r ^ ' h i . h  h a r  c a m n l a i n l  i s  h a o c d -  t r t t t  t r v  a r o t t i n o  t h a L

f  h a  . ' e r r h i F . t  i \ , f a  r - r - r m n n n c n t / /  . f  t h F  o r r a l  i f i a d  i ' ' 1 n ' t r i l v  a r a l v s  SJ u v l  e L  L r  v  L  e v r " } , v r r E r t L

d e f e a t s  d e f e n d a n t ' s  m o t i o n /  c i t i n g  H a r - l o w  v .  F j  t z q e r a l d '  4 5 1  U . S .

8 0 0 ,  8 1 5  ( I 9 8 2 ) .  D o c k e t  E n t r y  N o . 2 6 ,  p p . 2 - 4  ( 3 : 0 4 - 0 6 1 0 ) .

I r n r ; a v a -  l h a  l : n n r r : r r a  f r n m  H ^ r ' l  ^ r " '  r r r r . \ 1 - o . J  i n  n l : i n f  i ' F ' s  h r i e [  - L n]_!l:__t__l_ll_:t

f a c L  d e s c r i b e s  a n  a n a l y s i s  t h a t  w a s  e x p l i c i t f y  a b a n d o n e d  i n  c h e

r 6 m r i n i n d  t - a w i  ^ f  j - h ^  ^ a ^ ^  A -  - - {  l ^ ^ i  ^ . 1  i n  r h o  I  A n . r t t A . r F!  L  r L l u f  - . f  r r Y  f  a r r Y u q Y s

f n l l n u r i n . i  t h a  o v n o r n r o d  / r r r . \ t a  i n  n l e i n i -  i f f ' q  h r i e f  H A r ' l  . 1 w  m - - - ^ ^L t l L  9 ^ 9 u r y 9 9 v  Y U v L U

/ - l a ^ r  t h a l  t h a  q l l h i a - l  i r r p  n n n d  f : i f h  . ) f  t h e  S t a t e  a C t o f  i S  n o t  a n

i s s u e  f o r  c o n s i d e r a t i o n  i n  t h e  q u a l i f i e d  i m m u n i t y  a n a l y s i s ,  L h e

- L i m i t s  o f  w h i c h  w e r e  . r e c a s t  " e s s e n t i a l f y  j n  o b j e c t i v e  t e r m s [ . ] "

I d .  a t  8 1 9 .  I n  s h o r t ,  p l a i n t i f f s '  b r i e f s  h a v e  b e e n  m o s t

, r n h o l n f  , r ' l  i n  r l a r a r m i n i n n  u h i n h  n n n c r i f  , , r ' i ^ ^ . 1  - i ^ l . f  I . - -  -  1 I ^ n o d l r z
u r - , - L f l , ! u r  , " , , , r , , y  I  L u - - r r r l r c r - L  r - ! g i i L  i t o r  a r  f  s Y L u r )

been  v io .La ted .

The  amended  comp la in t s  i n  bo th  cases  c i t e  t he  Eour th ,

F i f t h ,  and  Four teen th  Amendmen ts  to  the  U .S .  Cons t i t u t i on  (Docke t

E n t r y  N o s .  3 9 ,  t l 9 t  I ,  4 2 ( a \  ( 3 : 0 4 - 0 6 0 9 )  a n d  3 6 ,  $ 1 1  1 ,  4 3 ( a )  ( 3 : 0 4 -

n 6 1 n \ \  : n r l  f r r r f  h a -  e l l e n a  " t f l h : f  t h o  r - 6 l l s 6 1 i v e  a c t i O n S  O I  t h e

Defendan ts  v io fa ted  the  fo f l ow ing  c lea r l y  es rab f  - i shed  and  we l l

s e t t l e d  f e d e r a f  c o n s t . j  t u t i o n a l  r i g h t s  t o  1 i f e ,  a n d  t h e  f r e e d o m

F r ^ n  ^ ^ ^ - r  ^ r  l  i h c r t v  w i  f  h n ] ] l -  . l r c  n r n . e q s  n f  l : r " r  "  l . l  .  a t! ! u I L  l r s P l r v  f  r ! e !  r t ,  s u L  y l v e L J r  .  _ : _ r 3



t i  4 3  ( 3 : 0 4 - 0 6 0 9 )  a n d  5 l  4 4  ( 3 : 0 4 - 0 6 1 0 ) .  T h e  u n d e r s i g n e d  c o n c l u d e s

tha t  t he  fac ts  o f  t hese  ma t te rs  do  no t  suppor t  a  c la im  under  the

Four th  Amendmen t ,  wh ich  i s  exp l i c i t l y  l i r n i t ed  to  sea rches  and

q p i - r ' - o q - -  n F i t  h e r  o f  w h i  r - h  l - r : n s n i - c , - l  h e r e .  L i k e w i s e ,  I h e  F i f  t h

Amendmen t  does  no t  appear  to  p rov j  de  any  p ro tec t i on  Lha t  may  have

been  den ied  by  these  de fendanLs  under  the  fac ts  as  a l -Leged '

I n  t h e  a b s e n c e  o f  a n y  a r g u a b l e  v i o l a t i o n  o f  a  s p e c i f i c

cons t i t u t i ona l ,  p rov i s ion  con ta ined  j -n  the  B i f l  o f  R igh ts ,  t he

c o n s t i t u t i o n a l  r i g h t s  L o  l i f e  a n d  I i b e r L y  m a y  b e  v i n d i c a c e d  u n d e r

t h e  r u b r i c  o f  s u b s t a n t i v e  d u e  p r o c e s s .  C o u n L v  o f  S a c r a m e n t o  v .

L e w i s ,  5 2 3  U . S .  8 3 3 ,  8 4 2 - 4 4  ( 1 9 9 8 )  ( c j t i n g  P l e a s a n t  v .  Z a m i e s k i ,

8 9 5  F . 2 d  2 ' 1 2 ,  2 1  6 ,  n . 2  ( 6 ' n  C i r . )  ( n o t i n g  t h a t  f o u r t e e n t h

a m e n d m e n t  s u b s t a n t i v e  d u e  p r o c e s s  a n a l y s j s  i s  p r e s e r v e d  " f o r

those  i ns tances  i n  wh ich  a  f ree  c i t i zen  i s  den ied  h i s  o r  he r

. . n s t i f r r t i o n a l  r i . ' t h l -  l - . 1  l i f a  f  h r n r r ^ h  m a : n g  O t h e r  t h a n  a  l a W

e n f o r c e m e n t  o f f i c i a l ' s  a r r e s t ,  r n v e s L j g a t o r y  s t o p  o r  o t h e r

s e i z u r e " )  |  c e r t .  d e n i e d ,  4 9 8  U . S .  8 5 1  ( f 9 9 0 )  )  .  T h e  s u b s t a n t a v e

^^m^^n -n t -  ^ f  f  1 . r ^  t r ^ , , r t een th  Amendmen t ,  s  Due  Process  C lause

p r o t e c t s  a g a i n s L  a r b i t . r a r y  a c L i o n  o f  g o v e r n m e n t  o f f i c i a l s /  t h o u g h

"on lv  fhe  mos t  eo reo ious  o f f i c i a . l  conduc t  can  be  sa id  to  be

' a r b i c r a r y  j n  r h e  c o n s t i t u t i o n a l  s e n s e .  " '  l d .  a t  8 4 6  \ q u o t i n g

C o l f i n s  v .  H a r k e r  H e i g h t s ,  5 0 3  U . S .  1 1 5 ,  L 2 9  ( 1 9 9 2 )  ) .  " T h u s ,  i n

' N o r  d o e s  a  f a i l e d  a t t e m p t  t o  m d k e  a
A m a h . l m a n t  a ^ r r n f  r ,  ^ f  q : ^ . a h 6 n f ^  ! r  I  A L ' i  c

( 1 9 9 8 ' )  ( c i t i n g  c a l i f o r n i a  v .  H o d a r j  D . ,  4 9 9

s p i  - r - 6  : n n l  i . , a r e  t h t r  c n u r L h

5 2 3  U . S .  8 3 3 ,  8 4 3 - 4 5  e  n . ?
u . s .  6 2 ) , ,  6 2 6  ( 1 9 9 7 )  |  .
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o
r  / l r l a  n r , , r / - a c a  . h . a  I  I  o n . r a  t . )  e x e c l r f  I  V e  a a t  i  n n  -  t h e  I  h r e s h o l  d
a  u u r  r r l v s !  v r r Y e  L v

q u e s t i o n  i s  w h e t h e r  L h e  b e h a v i o r  o f  L h e  g o v e r n m e n t a l  o f f i c e r  l s

. a  o n r a a i n , r c  e ^  . r r r f  r h A f  i f  m a v  f a i . l v  h e  s a i r ' l  t o  s h o c ko v  r Y r L Y r  v u L J  o Y s v u r t

i h A  . . n f e m n o r a r v  c o n < . i c n r - c r  "  l , - l  . a f  8 4 7  n . 8 .L ' r s  e v r  I  L  L r t ' y v

I n  Lew is ,  t he  U .S ,  Supreme Cour t  cons ide red  the  h igh

s p e e d  p u r s u i t  o f  a n  i n d i v i d u a l  b y  a  p o l i c e  o f f i c e r '  r e s u l L i n g  i n

the  dea th  o f  t he  f l ee ing  i nd i v idua f ,  where  the  o f f i ce r  was

-  r  ' r  ̂^ ^ , l  +^  ' '  r t ?^  - ^ r ^d  w i th  de l i be ra te  i nd i f  f  e rence  o r  reck l -essd - L f s 9 s u

r l i  s r e o a r r l  t o w a r . l  t h e  f i f e  o f  t h e  d e c e d e n t .  T h e  C o u r t  n o t e d  t h a t

" l a I  n n l  i r - c  n f  f  i  r - F r  . l p / - i r l i n r r  w h o - h e r  t n  r r i  r r e  r - h a s e  m r t s r  h a ' a n c e
L u l y v r r 9 ! g g ! ] v f l l Y

on  one  hand  the  need  to  s top  a  suspec t  and  show Lha t  f l i gh t  f rom

Lhe  ]aw  i s  no  way  to  f reedom,  and ,  on  the  o the r ,  t he  h jgh -speed

th rea t  t o  a I I  t hose  w i th in  s topp i  ng  range ,  be  Lhey  suspec t . s /

f h o i r  n : c s a n n a r e  n i h o r  r i r i  \ / a r q  / r r  h v s f a n d e f S .  "  
I d .  a t  8 5 3 .

^ - - r ^ ^ . i - : - ^  r ^  f h ^  ^ e c i s i o n s  t h a t  m u s t  b e  m a d e  j - n  t h e  c o n t e x t  o fd r l o a v 9 f 4 r r ' 9

^  ^ - r ^ - -  * i ^ -  - ^ ^  * L F  h i c ' h t r r  s t a n . l a r d  o f  f a u l t  L h a L  m u s t  b e  m e co .  P l r r u l  L r r L  / , f  Y I U

f n  i m n n q e  n f  f  i r - i a l  l i a h i l  i l v  i n  r h o s e  e x i / - r a n l -  . i  r r ' r n q 1 - A r - . F q -  a Sr  f  s v f  r r L  j

o p p o s e d  L o  o l h e r  c f a i m s  o f  c r u e l  a n d  u n u s u a l  p u n i s h m e n t  i n  t h e

n r i a ^ n  a 6 l - f i n ^  , . , h 6 r 6  d e l i b e r a t e  i n d i f f e r e n c e  i s  t h e  s t a n d a r d  o f

n r r  I  n : h i  I  i  l -  r z  l -  h F  . . \ , r r t  h e l d  a s  f  o I I o w s :

h - - -  i  -  ^ ^ - A ^ . 1  f a r  F i a h f ha  P U L P \ r J . =  L v L  L ! 9 ! t e ' t

A m ^ - / l h a - t -  I i z h i l i { - ' r t  i n  A  r ; ^ f  ^ . a a  e ^  ; f  / ' \ 1 1 ^ h l  t ' ^  h , .
c t  L L L  v

n e e d e d  f o r  d u e  p r o c e s s  l i a b i l i t y  i n  a  p u r s u i  t  c a s e .
Acco rd ingJy ,  we  hoTd  tha t  h igh -speed  chases  w i th  no
; d + a ^ r  t ^  h 2 t h  c , , c - a - f  c  n h r t c i / - a l  l v  n r  f / 1  w O r S e n  t h e i f

l a a a l  n l  i n h f  A n  n ^ f  d ; t , a  r ;  < a  f ^  7  i  a h i  1 ;  f \ '  i t n d e � r  r h a �

Faurteenth A,nendment, redressibfe by an action under S
7 9 8 3 .
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I d .  a t  854  (emphas is  i n  o r i g ina l ) .  The  Cour t  conc luded  tha t

' . f  r l A ^ ^ r , a ' a q s  w h e l  h e r  f t h p  ^ f  f  i r - e r ' s l  h e h a v i o r  o f f e n d e d  t h e
L r J ! Y q r v r g J J

reasonab leness  he ld  up  by  to r t  l aw  o r  t he  ba lance  s l ruck  i n  f aw

en fo rcemen t ' s  own  codes  o f  sound  p rac t i ce ,  i t  does  no t  shock  1 -he

consc ience ,  and  pe t i t i one rs  a re  no t  ca l l ed  upon  to  answer  fo r  i t

u n d e r  S  L 9 8 3 . '  I d .  a t  8 5 5 .

There  i s  no  a l l eqa t i on  i n  t h i s  case  tha t  t he  de fendan t

o f f i c i a l s  ac ted  o r  f a i f ed  to  ac t  w i th  the  i n ten t  t o  cause  the

dea ths  o f  O f f i ce rs  Mundy  and  Mus ice ,  o r  o f  o the r  l aw  en fo rcemen t

o f f i c e r s .  H o w e v e r ,  i t  m u s c  b e  n o t e d  t h a L  t h e  C o u r L  i n  L e w i s

I i m i t e d  i r s  h o l d i n g  t o  t h e  c o n L e x l  o f  h i g h - s p e e d  c h a s e s  a n d  t h e

a w i a o n a , r  ^ f  t h . l -  < a t + i ^ ^  - -  + ' r ^  r - r | ^ ^ t ,  f . - r  t r i . r h l -  h  A m a n . J m F n j -L ^ r e L I L )  ! u  L L - l r t g ,  d r t a . L \ - , v y  L v  l r Y r r L , ,

- - ^ r , . ^ r ^  - - r . ^ ^  ^ r ^ - -  ^ - ^ L - ^ j  . h e  d e l i b e r a t ed " d r  y J  E " , P " o J r z f  , , 9

i nd i f f e rence  s tandard  o r  o the r  s tandards  o f  cu fpab i f i t y  g rea te r

t h a n  m e r e  n e g j  i g e n c e  b u t  l e s s e r  t h a n  i n t - e n t i o n a l  c o n d u c t  m a y  b e

i - - -  r -  ^  . ^ r f r ] : l  e e t t . r / - r  \ r h a - F  " h e r e  i s  i n  f a C L  L i m e  L oo I J y l u P I  J ! L L - ' . Y

d e f i b e r a t e .  I d .  a t  8 4 9 - 8 5 4 .  T h e  C o u r t ' s  h o l d i n g  i s  a l s o

n c r e s c a r i  I r r  I i m i f e d  h r r  f h o  n r c d i  - : f a  f : r - t s  w i t h  w h i c h  j t  w a S

p r e s e n L e d ,  n a m e l y  t h e  s c e n a r i o  i n  w h i c h  t h e  p l a i n t i f f  j s  h a r m e d

. l r r r i n , " '  ' i  m m a r l i  r f  6  r a c , , l l -  ^ f  r - h a  n , r r c  i t  T h r r e  r ^ r h i  1 c  ' " -
u u l r . r  j  p e - - e ,  e .  - . . - - .  , , . . - -  j  L l l Y

d e f e n d a n L s '  d e c i s i o n s  w i t h  r e g a r d  t o  i n i L i a l i n g  a n d  t e r m j n a L i n g

fhe  o r r r s r i I  o f  de fendan t  Ta l l en t  mus t  have  been  rnade  w i th  the

. i n ten t  t o  cause  the  ha rm a l l eged  i n  o rde r  t o  be  ac t i onab le  under

the  Four teen lh  Amendmen t ,  i d .  aL  853 ,  i L  wou ld  appear  tha t  Lhe
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a
d e f e n d a n t s '  f a i l u r e  L o  w a r n  s u r r o u n d i n q  l a w  e n f o r c e m e n t  a g e n c j e s

o f  de fendan t  Ta l - f  en t ' s  app roach  and  v io len t  t endenc ies  toward  l aw

en fo rcemen t  o f f i ce rs ,  a t  some po in t  a f te r  t e rm ina t i on  o f  t he

t -  1 c  ^ ^ r  l i  l r z  e r r h i e r ^ l  f n  f l -  - ! ^ - r - - ' r  ^ F
- -  - l r d L  l l r 9 l r  r L c l r r \ r d ! u  v !

a r r ' t n : h i  I  i r r r  r r n d a r  T . a . , j ^  D , , F  ^ r  r ^ , . , ^ r ' t a n  \ /  M o t r o n o l  i f a n  G O V ,  t-----gl-r' !.ll-! 1=-!:

^ .  r r - - ] - . , i  r  t  ̂  - ^ ^  n - , , ] . r ^ ^ ^  r . a r r n f  , ,  . r i ^ n n  3 4  E . 3 d  3 4 5  ( 6 ' ^  C i  r .( J I  t \ d > r l v l  r l g  c t r r l r  L / d v r ! , r J v r r  r v u r r L v '  r s r r r r . ,

1 g g 4 )  ( r r o o n  . l  I e o a i - i o n  t h a t  d e f e n d a n t  s c h o o l  b o a r d  w a s

d e l i b e r a L e l y  i n d i f f e r e n c  L o  w o r k e r ' s  s a f e t y  o n  s c h o o l

^ ^ n c t  r r r - l - i ^ n  n r ^ i a - l -  r a r r r r i  r i  n r r  :  e h n r ^ r i n . r  f h : t  r h e  s r a l  ey r u J L L L /  ! l Y u ! ! t I Y

de fendanr  engaged  in  conduc t  " i n ten t i ona l l y  des igned  Lo  pun ish

q . ] m o . r n c  , ,  i n f c n j - i . n A l l \ r  i n f  l i r - f e d  i n i r r r . r  a r  \ \ f  n a l ,  - n m a  n f h c fI ' q a r  y  f  , , ! f  f  u r e u  f  r r J  u r  j ,  v !

^ r o \ / F * n m e n ' ^  I  a , - f  i n n  f  l ^ : -  i c  \ e - h i + r F r \ /  i n  t h e  c o n S t i t u L i o n a l

s e n s e / "  i n  o r d e r  t o  s t a t e  a  s u b s t a n t i v e  d u e  p r o c e s s  c f a i m )  . l

rThe Lewel len  cour t  re l ied  on  the  supreme cour t ' s  dec is ion  on  s imi la r
f a c t s  i n  t h e  c a s e  o f  ,  5 0 3  u . s .  1 1 5
/ 1 q q ? . |  T h  I J : y l / a .  u a i ^ h f <  t h a  q , , n r a m a  a ^ , , r t  L ' ^ q  " n n t  n a r q r r e . l c . l  f h i r  l h a

f r : i n  i t <  a r h l ^ v a a <  ^ r  L o  w a r n  t h e m  a b o u t  k n o w nL f L y  r  d r r s l j e  a L r  s , , L P r v ) / s g J ,  v

r : i sks  o f  harm,  r . ras  an  omiss ion  tha t  can  proper ly  be  charac ter ized  as
. r h r r r : r ! ,  ^ y  ^ ^ ^ c ^ i 6 ^ ^ 6  * . . L i o n a l  s e n s e .  p e t i L i o n e r ' sd L p L L L d L y ,  J r r u r  ^ r  r  ' 9  t

: i r r u  r v r i . r l  c f > t a - ' a u  l n r l  r - 1 . r i m .  T h t r  - i l v  h . e a c h e da r r o a u 9 u u r  L U  d  ! d r r r y  L y P f L a r

i - s  . ! r l f \ ,  ^ F  ^ a r a  |  ^  h a y  1 . . ^ L  - - c v - i d e  a  s a f e  w o r kr L r  v u L y  p y  t o r t  r " v  L v  P l i

e n v i r o n m e n t . "  f 3 l ,  a t  1 2 8 ,  F i n d i n g  " P e t r t l o n e r ' s  s u b m i s s l o n  t h a t  t h e  c i t y
v i o l a L e d  a  f e d e r a l  c o n s t i c u t i o n a l  o b l  i g a c i o n  L o  p r o v i o e  i t s  e m p l o y e e s  w i t h
c e r L a i n  n l n i m a l  I e v e - L s  o i  s a f e L y  a n d  s e c u r i t y  i s  u n p ! e c e d e n c e d  . . .  l a n d l  q r r u e
d. i f fe ren t  f rom the  cons t l tu t iona l  c fa im advanced by  p la in t i f f s  in  severa .L  o f
o u r  p r i o r  c a s e s  w h o  a r g u e d  t h a c  t h e  S l a t e  o w e s  a  d u t y  L o  L a k e  c a r e  o f  t h o s e
L ' h ^  h . r ' o  a l  r a : . l v  F a a n  . l a ^ r i v a . l  ^ f  f  h 6 i /  I  i h a / t  \ ,  "  r h a  q , , 6 r a n a  r - ^ r r r t  : l  s . . )

r e i L e r a L e d  t h e  f i m i r s  o f  s u b s L a n t i v e  d u e  p r o c e s s :
T h e  I D u e  P l o c e s s ]  c l a u s e  i s  p h r a s e d  a s  a  I i m i t a t i o n  o n  t h e  S t a t e ' s

n  min ima l  Ieve l .  s  o fP v w q ,  L v  a r  d  ( j u a r o " L q

< : f a l r r  : n A  c 6 ^ r r r i t r r  T +  f ^ y l . \ i ' l c  f h 6  c + : + a  i t < a l f  l - ^  . l a n r i v a

i n d i v - t d u a l s  o f  I j f e ,  l i b e r r y ,  o r  p r o p e r t y  w i L h o u E  ' d u e  p r o c e s s  o f
- L o w , '  b u L  i L s  l a n g u a g e  c d n n o L  L d r r  l y  b e  e x L e n d e d  t o  i m p o r e  d n

- - - , e - t i o n  o n  t h e  S t a t e  t o  e n s u r e  t h a t  t h o s e  i n t e r e s t s
do no t  come to  harm th rough o ther  means.  Nor  does  has tory  suppor t
such an  expans ive  read ing  o f  che  cons t i tu t iona l  tex t .

I ! ,  a L  7 2 6 - 2 1  l q u o t i n g  D e s h a n e v ,  4 8 9  U . S .  a t  1 9 5 ) .
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T n  a n v  e v e n t  -  f h p  h a r m  a l  l e o e d  t o  h a v e  r e s u l t e d  f r o mr r r  u u j

de fendan ts '  f a i l u res  a fLe r  t he  pu rsu i t  was  te rm ina ted  was

i  n d i  < n r r f  a h l r r  i  n f  I  i  r - f  e r l  h r r  a  n r i  r r : f  o  a r - l -  o t  r r i  n l  a n ^ a  i  p
I  t " ! 4 - v e c u  p y  q  

Y L L

de fendan t  Ta l l en t ' s  assau .L t  on  the  o f f i ce rs  s tand ing  i n  he r  way .

W h i I e  c h e  D u e  P r o c e s s  C l a u s e  d o e s  p r o L e c t  i n d i v j d u a l s  a g a i n s l  r h e

a f  ) r a ,  e  : h r i d a m o n f  n f  l h o i  r  r i a h l -  c  f  n  I  i F a  I i l - ' a r f  r t  a n d  n r o n o r l - \ 7o ! ! r u Y . " L " L  v ,  f  f v u r  L y  q r r u  l J r v y v l l j t

" f a l v . o n f  i n  r r e r r r  ' l  i  m i t e d  c i r c u m s t a n c e s  . . .  i t  d o e s  n o t  c r e a t e  a n

/ 1 h l i n : ' i n n  n n  f  l ^ a  s f a t e  f o  n r o l  e . - t  i n a l i v i r J ' r a l s  f r n m  i n i t : r v  r o
v , f  '  Y s  r r v r '

l i f e ,  I i b e r t y  o r  p r o p e r t y  c a u s e d  b y  t h e  a c t s  o f  p r i v a t e  p a r t i - e s ,

6 1 / 6 n  f  h / 1 r r . r h  c r r n h  i  n i , , - , ,  - . i  ^ 1 . \  r -  l . \ - , , ^  h ^ ^ ^  " r r / . \ i  d a d  h r r  n r ^ f  o . f  r ' \ / Fu v r r r  L r r v r \ J r r  u r ) /  r " r  ! J  y l v L u l u t v L

c f  : f A  a . , f  1 / - \ n e  , ,  F / - r r r  \ /  a i j - \ r  . f  R p r o a  q H  r '  < t 1  , )  I  / 1 t  t h - . '  c L r .3_l:_l______:__i_

1 a a 6 )  / n i f  i n d  n - q h . n 6 , '  "  r " l i  n n r l - ' r n a  . ^ r , h t - \ r  n . n r t  ^ f  q . , / - i  - ?  IL  J  J  J  T  \ t t  L a i l y

S e r v i  r - e s .  4 8 9  l l . s  l R q  I q 6 - q ?  / 1 o R q \  \  T h e  f i r s t  o f  t h e

a f o r e m e n t i o n e d  " v e r y  I j m i L e d  c i r c u m s L a n c e s ,  "  o f  w h i c h  L h e r e  a r e

t w o ,  i n v o l v e s  a  f a i l u r e  t o  p r o t e c l  i n d i  v i d u a l s  i n  s r a t e  c u s L o d  j / , '

t he  second  i s  known  as  the  s ta te -c rea ted  danger  excep t i on ,  "under

wh ich  s ta te  o f f i c i a l s  may  be  found  to  have  v io la ted  the

s u b s t a n t i v e  d u e  p r o c e s s  r i g h t s  o f  p e o p l e  n o t  w i t h i n  t h e i r  c u s L o d y

'when  the i r  a f f i rma t l ve  ac t i ons  d i rec t l y  i nc r :ease  the

v r r l n c r a h i l i t v  o f  r . i f i - 6 - .  + ^  ^ . n ^ ^ v  ^ v  ^ f h a r w i  s e  n l a c . e  c i l . i  z e n S

i n  h a r m ' s  w a y .  " '  C a r t w r i q h t  v .  C i t v  o f  M a r i n e  C j t v ,  3 3 6  F . 3 d  4 8 1 ,

l 9 z ,  ( 6 , ' n  a i r  ) O h 1 \  l a r t n t  i n a  F u a l  c l z i  r r  r - i r - r r  n f  R r r r n e r , r i  n l z  ) A 1

F . 3 d  4 9 2 ,  5 0 9  ( 6 r n  C i - � r .  2 0 0 2 )  )  .

To show a  s ta te -c rea ted  danger ,  p la in t i f f  must  show:  l )
an  a f f i rmat ive  ac t  bV the  s ta te  wh ich  e i ther  c rea ted  or

o
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i nc reased  the  r i sk  tha t  t he  p la in t i f f  wou ld  be  exposed
t o  a n  a c t  o f  v i o l e n c e  b y  a  t h i r d  p a r t y ;  2 )  a  s p e c i a l
danger  to  the  p la in t i f f  where in  the  s ta te ' s  ac t l ons
n l  r r - c r ]  t h a  n l a i n f i f f  s n c r - i ' i r - a l r v  a c  r i S k ,  a s

d is t i ngu i shed  f rom a  r r - sk  tha t  a f fec ts  the  pub l i c  a t
fa rge ;  and  3 )  t he  s ta te  knew o r  shou fd  have  known  tha t
i  L S  a c L i o n s  s p e c i f  i c a l - I y  e n d a n g e . r e d  t h e  p l - a i n L i f  f  .

T d .  ( c i t i n a  K a l l s t r o m  v .  C i t v  o f  C o l u m b u s ,  1 3 6  F . 3 d  1 0 5 5 ,  1 0 6 6

( 6 ' "  C i r .  1 9 9 8 ) ) .

I t  i s  j us t  t h i s  cause  o f  ac t i on  wh ich  the  amended

- ^ m h l r i ^ t - -  - l  l - ^ ^  1 l -  n r r r a r : n h  2 6 .L U r " P r o r i r u r  d r a s 9 c  a L  y q r u y r u I , r r  a u .

.  t h e  K n o x v i l l e  P o l i c e  D e p a r t m e n t  a n d  i t s  e m p l o y e e s
k n e w  o r  s h o u f d  h a v e  k n o w n  t h a t  a n y  o L h e r  p o l i c e  o f f i c e r
 > <  i n  ^ . . f  i - r , l r r  d > n n o r  i f  I h o r r  > r - t -  o m n r a d  f ^  c l -  . \ n  . . ) r

v s l Y ! !

a r r ^ - r  t - 1 . \ ^  n ^ € ^ n , - l - n .  T : l  l a n t  R l r  l -  h i  c  a . . t  i . \ n  l -  h a.  ! j  L r r r

n - F a ^ . l . h t -  e  k n n v r r i I I o  P n l i - 6  n a h r r i m a n f  i n . ' l  I h o  r - i  f  \ ,  ^ f

Knoxv i . I f e ,  c rea ted  and  i nc reased  the  r i sk  tha t  an
i n r l i r r i r l r r : l  n : r r i n r r l : r 1 r . '  . r  n n l  i  r - c '  n f  f  j c a -  ,  ^ ' , r ^  r - \  ^y o !  L r u u f  e r f  _ !  q  r / v a , u r

e w n n q p d  t  r - \  a  n r ' i  r ' r 1 - p  r ^ r -  ^ f  " i  ^ l  - - ^ ^  l - ' ,  D e f  e n d a n tv r  v f v r ! 1 r v e  v t  I

T a l - l - e n t .

However ,  "  f  a i l - u re  to  ac t  i s  no l -  an  a f  f  i rma t . i ve  ac t

under  the  s ta te -c rea ted  danqer  theo rv ,  "  Ca r tw r iqh t ,  336  F .3d  a t

4 9 1  (  r - i  t i n o  S a r o i  v  K c n t  r - i  f  \ /  R . l  n f  E d r r ^  ? n  t r  ? . 1  q n ?  q r 2 - l 3
c 4 r l v

( 6 ' "  C i r .  1 9 9 5 )  )  .  J u s t  a s  i n  C a r t w r i q h t ,  p l a i n t i f f s  h e r e  c l a i m

tha t  i t  was  de fendan ts '  f a i l u re  to  ac t  t ha t  resu l ted  i n  t he

j n c r e a s e d  r i s k  f a c j n g  a n y  o f f i c e r s  a L L e m p t j  n g  t o  d e t a i n  d e f e n d a n t

Ta f len t .  However ,  w i - t hou t  an  a f f i rma t i ve  ac t ,  t he re  can  be  no

l i A h i l i l - \ ,  n n . l a r  l h a  a l - 2 f a - . r a : r o d  d :  n n o  r  a v l - a n r r / - \ n! g  u s r r Y v !

R a . A 1 r s a  n l a i n F i  f f  h a c  n n t  A l  l  o r r a d  a n r r  s j - a t e  a C L i o n

wh ich  can  be  sa id  to  be  a rb i t ra ry  i n  t he  cons t i t u t i ona l  sense ,

A l - a . ) r a l i n r r  f ^  i h p : r 1 r h ^ - i I i ^ .  ^ :  r - ^ . 1  r l . \ ^ r ' ^  r h a  r r n . l o r < i . r n a du u ! v 4 u ! . r y  q u L r r \ J r - 1 L r c : o  \ - r L c ! {  o I J ! / v c '  L r r !  u r r u u ! J f y r r r q
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conc ludes  tha t  no  subs tan t i ve  due  p rocess  c la j -m  has  been  s ta ted .

r n  c h ^ r f  r h c  r r n d c r q i  r r n c d  r - n n r - l r . l F s  t h a t  t h e  a n s w e r  t o  L h e

L h r e s h o l d  q u e s t i o n  p o s e d  b y  t h e  U . S .  S u p r e m e  C o u r t  i n  S a u c i e r  - -

" T a k e n  i n  c h e  I i g h t  m o s t  f a v o r a b l e  t o  t h e  p a r t y  a s s e r c i n g  t h e

i n i r r r r .  d n  t h a  f  a / ^ l - q  - r ' r  ^ ^ ^ r  ^ r a ^ , ,  r l - ^  ^ F f  i C e r ,  S  C O n d U C t  V i O l a L e dl r r j  u ! ]  r o u L J  a f t s Y

a  c o n s t i t u t i o n a l  r i g h t ? "  - -  i s  n o .  A c c o r d i n g l y ,  t h e  u n d e r s i g n e d

mus t  conc lude  tha t  t he  i nd i v idua .L  de fendan ts  a re  en t i t l ed  to

n ' r : l i f  i a r ]  i m m r r n i t -  ! '  f  r . \ m  n l . a i n t -  i f f c '  f n r fy u q r t ! r L u  t r r u r L u r r t L t '  ! ! v . r '  t J r o r r r L t ! ! J  L v L L  ( -  I d I l l l J  o r L u ,  u I

ex tens ion ,  t he  C i t y  o f  Knoxv i f l e  and  Knoxv i f l e  Po l i ce  Depar tmen t

f i k e w i s e  c a n  n o t  b e  h e f d  f i a b f e  u n d e r  S  1 9 8 3 .  C a r t v r r i q h t '  3 3 6

F . 3 d  a t  4 9 4 ;  s e e  C i t v  o f  L o s  A n q e l e s  v .  H e l l e r t  4 1 5  U . S .  1 9 6 ,  1 9 9

( 1 9 8 6 )  ( b o l d j n g  t h a t  i n  a n  a c l i o n  f o r  d a m a g e s /  " I i ] f  a  p e r s o n  h a s

su f fe red  no  cons t i - t u t i ona l  i n iu rv  a t  t he  hands  o f  t he  i nd i v idua l

p o l i c e  o f f i c e r ,  t h e  f a c t  t h a t  t h e  d e p a r L m e n t a l  r e g u l a t i o n s  m i q h l

have  au tho r i zed  the  use  o f  cons t i t u t i ona l , l y  excess i ve  fo rce  f s

q u i t e  b e s i d e  t h e  p o i n t  .  "  ) I ^ t i  l -  h ^ r r f  r . t 6 ^ r r . a t -  o l  r ,  : 1  I  ^ ^ i  - ^  -u u u  Y u u  L e  r  t ,  u - L  r  e 9  - L r  t 9  o

c o n s t i t u t i o n a l  v i o l - a t i o n ,  p l a i n t i f f s  s i m p l y  h a v e  n o l  s t a t e d  a

c l a i m  u n d e r  S  1 9 8 3 .

B .  S ta te  Law C la ims

I n  I i g h t  o f  t h e  f o r e g o i n g ,  i t  i s  c f e a r  t h a t  p l a j n L i t f s '

c.Laims in these damaqes act ions --  for breach of dut ies owed the

deceden ts ,  neg l  j gen t  en t rus tmen l  and  hand f ing  o f  Lhe  i ns t rumen t

o f  t h e i r  d e a t h s ,  w r o n g f u l  c a u s a t i o n  o f  t h e i r  d e a t h s ,  a n d  t h e

in f f i c t i on  o f  d i s t ress  upon  the i r  su rv i vo rs  - -  sound  in  s ta te
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t o r t  I a w ,  i m p l i c a L i n g  b o t h  s t a t e  s L a t u t o r y  a n d  c o m m o n  l a w

l i ab i l i t i es  and  immun i t i es  fo r  t hese  gove rnmen ta f  de fendan ts .  As

re f fec ted  i n  t he  mov ing  papers r  w i th  respec t  t o  t he  c la j -ms

brough t  und .e r  t he  Tennessee  Governmen ta f  To r t  L iab i l i t y  Ac t '

T e n n .  C o d e  A n n .  5 2 9 - 2 0 - 1 0 1  e t  s e q . ,  t h e r e  i s  a  s p l i t  o f  a u t h o r l t y

A m . ) n . r  f h e  d i s t  r i r - t  i r . i . ' e s  o f  f h i s  c o r r r l  a n d  i n  t h i s  s t a t e  a s  t o
J  e v Y ! s

w h e l h e r  t h e  e x c l u s i v e  j u r i s d i c L i o n  a n d  v e n u e  p r o v i s i o n s  o f  t h a t

a c L  d i v e s c  t h e  d j s t r i c t  c o u r t  o f  i t s  s u p p ] e m e n t a l  j u r i s d i c t i o n

ove r  such  c la ims .  Compare  Bedd inq f i e fd  v .  C i t v  o f  Pu fask i ,

! ! - c - t - ! - - . . ,  666  t .  Supp .  1064  (M.D .  Tenn .  1987)  (W iseman ,  J . ) ,

T i m b e r f a k e  v .  B e n t o n ,  7 8 6  F . S u p p .  6 7 6  ( M . D .  T e n n .  1 9 9 2 )  ( N i x o n '

J . ) ,  a n d  S p u r l o c k  v .  W h i t l e v ,  9 T I  E .  S u p p .  1 1 6 6  ( M . D .  T e n n .

1 9 9 7 )  ( C a m p b e l I ,  J . ) ,  w i t h  D e P a I m a  v .  M e t r o p o l i t a n  G o v ' t  o f

N a s h v i l l e  a n d  D a v i d s o n  C o u n t y ,  c a s e  n o .  3 : 9 8 - 0 3 3 3  ( E c h o l - s ,  J . ) '

a n d  M a l o n e  v .  F a v e t t e  C o u n t v .  T e n n . '  8 6  F . S u p p . 2 d  1 9 1  ( W .  D .  T e n n .

2000)  .  Ra the r  t han  we igh  i n  on  th i s  i ssue ,  t he  unders igned  wou ld

submit  that the disrnissal-  of  al- l  federaf c l -aims from these

1  - , , ^ . r i  +  -  + l a ^  ^ , . t € i  ^ i  o n r - r r  n f  c f  2 r p  l : r ^ r  r e m e d i e S  t O  r e d r e S s  t h er s r , e y  v !

harms  a l l eged .  and  the  na tu re  o f  t he  c la ims  and  de fenses  asse r ted

e a s i l y  j u s t i t y  t h e  d e c i s i o n  r o  d e c l i n e  L o  e x e r c j s e  s L r p p l e m e n L a l

j u r i s d i c t i o n .  S e e  2 8  U . S . C .  S  1 3 6 7  ( c )  .  I t  i s  s o  r e c o m m e n d e d .
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III. RECOMMENDATION

I n  l i g h t  o f  t h e  f o r e g o i n q .  L h e  M a g i s L r a t e  J u d g e

recommends  tha t  a l f  mo t ions  to  d i sm iss  by  gove rnmen ta l  de fendan ts

( D o c k e t  E n t r y  N o s .  9 ,  1 ' I  ,  5 1  ( 3 : 0 4 - 0 6 0 9 )  a n d  9 ,  I I  ,  5 4  ( 3 : 0 4 -

0 5 1 0 ) )  b e  G R A N T E D ;  t h a t  a l f  o t h e r  p e n d i n g  m o t i o n s  ( D o c k e t  E n L r y

N o s .  1 8 ,  4 2  ( 3 : 0 4 - 0 5 0 9 )  a n d  4 3 ,  4 1  ,  5 6  ( 3 : 0 4 - 0 6 1 0 ) )  b e  t e r m i n a t e d

a s  M o o T .  f h ^ f  f h e  f e d e r a f  c l a i m s  a s s e r t e d  i n  t h e s e  c a s e s  b e

D I S M I S S E D  w i t h  p r e j u d i c e ,  a n d  t h a t  t h e  s t a t e  l a w  c l a i m s  a s s e r t e d

i n  t h e s e  c a s e s  b e  D I S M I S S E D  w i t h o u t  p r e j u d i c e  t o  b e i n g  r e - f i l e d

i n  s t a t e  c o u r t .

A n y  p a r t y  h a s  t e n  ( 1 0 )  d a y s  f r o m  r e c e i p t  o f  t h i s  R e p o r t

a n d  R e c o m m e n d a t i o n  j n  w h i c h  t o  f t l e  a n y  w r i t t e n  o b j e c t i o n s  t o  i t

w r t h  t h e  D i s t r i c t  C o u r t .  A n y  p a r t y  o p p o s i n g  s a i d  o b j e c t i o n s

s h a l l  h a v e  c e n  ( 1 0 )  d a y s  f r o m  r e c e i p t  o f  a n y  o b l e c L j o n s  f i l e d  i n

w h i  r - h  t o  f i  l e  a n v  r . e < n . n s F s  t o  s , : i c l  o b i e c L i o n s .  F a i l u r e  t o  I i I e

c n o n . i f  i n  n F r i a n t  i n n q  . . i  / 1 ^ \  r ^ . . ^  o f  r a r a i  n f  n f  - h i q
- -  - - - -  w - l L l l . I l l  L E r l  \ r u ,  ! 1 a y J  w !  ! E L s r v L

Rer ) . ) r f  an . l  Recommen. la t i on  can  cons t i t u te  a  wa ive r  o f  f u t : t he r

a p p e a l  o f  t h i s  R e c o m m e n d a t i o n .  T h o m a s  v .  A r n t  4 1  4  U . S .  1 4 0

( 1 9 8 5 ) ;  c o w h e r d  v .  M i f f l o n ,  3 8 0  F . 3 d  9 0 9 ,  9 r 2  ( 6 t h  c i r .  2 0 0 4 ) ( e n

oanc  l

E | N . F E T E I F n  r - h i  c  r h 6  l - l  d r r r  n f  F a l - i r r  j i r ( r  t n . ] q

BROWN
q i . n d <  M r ^ i  e t - r ^ i - ar r s Y r s u r s u e
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